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Foreword note by the Big Voice London  
Chief Executive Officer

Now in its fifth year, Big Voice London’s flagship project, 
the Model Law Commission is a programme which 
enables young people between the ages of 16 and 18 
to mirror the work of the Law Commission and in turn 
provides a unique insight into legal policy and reform. 
Over the past three months, this year’s cohort of 
students have explored four complex and at times 
controversial areas of law. The family law group have 
reviewed the difficult subject of divorce law and have 
targeted in particular the issue of whether no-fault 
divorce has a place in our legal system. The common 
law students have highlighted the problems faced 
in privacy law by a technology driven society. The 
public law group have proposed reform of prisoners’ 
rights, recall and the continually controversial topic 
of sentences of Imprisonment for Public Protection. 
Finally, the criminal law group have critiqued the current 
legal position in relation to sexual assault and consent, 
including the much-debated issue of anonymity for 
defendants. At Big Voice London, our aim is to give 
young people an opportunity to engage in law and legal 
policy. I hope you will agree that this report is evidence 
that not only have our students engaged with the law, 
but they have also provided a valuable insight into how 
the law should be taken forward.

As we celebrate half a decade of the Model Law 
Commission, this project continues to showcase 
both the untapped talent and potential ever present 
amongst young people from non-traditional 
backgrounds. The students we enrol on our projects, 
are taken exclusively from non-fee paying schools, as 
for them the door to the legal profession is not held 
open, but instead must be unlocked through hard work 
and determination. Unfortunately, throughout the legal 
profession the issue of social mobility continues to be 
a challenge at every level – in 2017, despite only 7% of 
school pupils attending private schools, according to 

the Sutton Trust, 32% of law firm partners, 71% of QCs 
and 74% of judges attended private schools. We hope 
that the work we do will encourage our students to see 
that the contrary to these statistics, the legal profession 
is, in fact, open to them. 

I have been personally inspired by the students who 
have progressed on through their studies after taking 
part in our projects, who are now reading for law at 
top tier universities, pursuing their career ambitions 
at law school and even obtaining sought after training 
contracts and pupillages. I have spoken to students 
who joined us uncertain that law was for them, or 
even accessible to them, who, having worked with 
our guest speakers, volunteers and other students 
with similar backgrounds and interests, are now 
equipped with the necessary knowledge and 
confidence to pursue a career in law.  

Of course, none of this would be possible without 
the generous support Big Voice London receives 
from its supporters, sponsors, volunteers and the 
legal profession more generally. I would like to thank 
each and every person who has been involved with 
Big Voice London during this project and since the 
charity’s inception in 2011. Every guest speaker, every 
student volunteer and every small donation of time, 
knowledge or money has helped us to provide our 
students with the key to their potential – so thank 
you. I hope with your help we will be able to continue 
our work to diversify the voices heard within the legal 
profession. 

For now, however, it is with great pride that I present 
the report of the Model Law Commission 2017. I hope 
you enjoy reading it. 

Victoria Anderson, CEO
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Introduction

Big Voice London
At Big Voice London we believe that all young people, from all backgrounds, should have the opportunity to 
share their thoughts on the legal landscape and, for those who choose to, perhaps one day enter the legal 
profession themselves. To further this aim, we take students from non-fee paying schools and give them the 
chance to have an insight into the law through a variety of events and programmes.

Over the last six years, we have reached hundreds of students from all across London, continuing to grow and 
develop our events as we go. In 2011 when Big Voice London was founded, it ran as a small youth organisation 
running out of City Law School. Now, in 2017, with the help of our volunteers, Management Board, supporters, 
sponsors and a business strategy team at Linklaters, we have successfully registered as a charity. The 
formalisation of the project, will, we hope, enable us to grow and reach yet more students. 

We are extremely fortunate to be able to name, Carter-Ruck and LexisNexis as sponsors of the organisation, 
in addition to the on-going support from Linklaters, Middle Temple and the Law Commission. We also extend 
our appreciation to the UK Supreme Court for their continuing support of our objectives.  

The success of Big Voice London is most clearly 
exhibited in the achievements of our alumni. 
One student who took part in the first Model Law 
Commission in 2013 is soon  to begin his career as 
a trainee solicitor at a Magic Circle Law firm, and 
many more have been motivated and inspired to 
pursue higher education. We have no doubt that as 
we continue to empower and engage more students 
through our programme of activities over the coming 
years that we will be able to share many more stories 
of our student’s achievements, regardless of their 
background.  

Model Law Commission 2017
The Model Law Commission is a three-month long project that provides A-Level students with the chance to 
simulate the work of the Law Commission. We split our pool of students into four groups, each tasked with the 
reform of one of the following areas of law: Family Law, Criminal Law, Commercial and Common Law or Public 
Law. From October to December, the young people undertook a five-stage process: research, formulating 
recommendations, consulting with their peers, reporting on their proposals and devising their legislation. 

Each year, the Model Law Commission begins with a two-day conference, which this year, for the second year 
in a row, was kindly hosted by the University of East London. It is over the course of these two days that our 
students are introduced to their respective topics by experts in the field who come from all over the country to 
speak to them. The young people then take that information and over the following weeks discuss reform ideas 
with each other, their Group Leaders and their peers. This year the sessions were kindly hosted by the University 
of Law, Moorgate. Finally, in late November, individuals from the Law Commission itself visit our students and 
advise on the difficulties in reforming the law and how to write a law reform report. 

The results of these weeks of hard work are contained within this report. This is a reflection of what these young 
people believe should be the law governing these particular issues and is written entirely in their own words.
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Our Students
When recruiting students, our only requirement is that applicants come from non-fee paying schools, we do 
not set grade boundaries or have entrance exams, we only ask that students be keen to learn and commit to the 
project.

All the students that participate in the Model Law 
Commission apply to this project off their own 
backs. It is not a school run activity; these are 
students who want to learn about and have their 
voices heard in the law. That being said, we rely on 
the continued co-operation and support of the 
teachers from schools around London to pass on 
the message of Big Voice London to their students. 
This year, our applicants came from our largest ever 
pool of schools, with other 250 schools informed of 
the opportunity.

With sessions run every week in the evenings after school, this is not a small commitment to undertake 
alongside studying for all-important A-Level exams. We hope that as we expand, we will be able to provide this 
valuable opportunity to more ambitious young people.

The Authors/Commissioners
The young people that have contributed to this briefing paper are:

Part One: Property, Family & Trusts: No Fault Divorce

Anisha Dorasat

Anthonia Ezeudogu 

Atinuke Taiwo 

Benedicta Ellis

Bridget Sarpong

Danique Bailey

Ellie Panayiotou 

Hritika Shah

Isabelle Grace Takyi-Kufuor 

Jeet Kaur Matharu 

Lauryn Graham-Benjamin

Lesley Dilangu 

Mahir Ali 

Mehmet Altun

Melanie Quevedo Alfaro 

Muhsana Hussain

Ndikponke-abasi Peter 

Rayane Drouazi 

Sabrina Daramola 

Saffa Iftikhar 

Sophie Ngo

Tia Hughes

Part Two: Commercial & Common Law:  Privacy

Adam Moniuszko 

Ashanaye Burke

Ashmini Jayawardhana

Darvy Cana

Dorothy Biyere 

Irede Akindele

Izu Akwari

Katie Wu 

Kaylee Fordham

Kimia Rabie

Osagie Awosunle

Salima Machta

Sofia Dadou

Steven Obadia

Sumaya Yusuf
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Part Three: Public Law: Prison Law 

Aaron Green 

Bilal Salehmohamed 

Darcey Hayes

Denisa Vulaj

Freya McMurray

Humaid Adil 

Imaan Khan

Lily Kershaw

Lydia Khechine

Maranatha Kifle

Maria Ayaka

Marion Willingham

Muna Ahmed

Nazmina Begum

Pades Dugha 

Part Four: Criminal Law: Sexual Assault and Consent 

Aaishah Haroon

Abigail Docherty

Adriana Dragomanu

Alexandra Chiriac

Amaarah Hussain

Callum James Gardiner

Chikodi Ejimonye

Christopher Allen

Grace Williams

Henry Burns – Pegler

Ionela Ilie

Isabel Solarte

Jade Okeke

Nahim Hussain

Reaha Anderson-Prospere

Saba Mohammadi

Shawn Michael Amponsah

Sophia Charlemagne

Tyrese Attefuah-Appau

Tasnim Ahmed

Varun Valla

Big Voice London Volunteers

Senior Co-ordinator: Sophie Catchpole 
Co-ordinators: Chaya Gupta and  
Ana-Maria Broscatan 

Property, Family & Trusts Team: Frankie Shama, 
Cressida Mawdesley-Thomas and Sofia Limpo 

Commercial & Common Law Team:  
Asma Al Abbarova and Amena Charles 

Public Law Team: 
Katherine Taunton and Robin Pickard

Criminal Law Team: Rose Ireland, Matthew Shore, 
Zeinab Hawila and Henna Biring
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Part 1: Property, Family & Trusts

Recommendations on the laws governing no fault divorce.

Compiled with thanks to:

Chloë Wake, Rayden Solicitors
Joanne Edwards, Forsters LLP
Maria Scott-Wittenborn, Harcourt Chambers
Michael Edwards, 4 Paper Buildings
Neil Russell, Seddons Solicitors
Sarfraz Ali, Withers Worldwide
Thomas Haggie, QEB

Introduction
After three months of research and discussions, we are proposing two main areas of reform to the 
Matrimonial Causes Act 1973 (MCA 1973) regarding s1(2), which deals with the grounds a petition must satisfy 
in order for a court to hold that the marriage has irretrievably broken down.

Summary: Proposal

1. That a sixth ground of no fault divorce under mutual consent be added to s1(2) MCA 1973. This 
is designed to reduce the costs of litigation and fundamentally make the divorce process less 
antagonistic and adversarial.

2. Reduce the two-year separation with consent clause to one year, and reduce the five year 
separation without consent to two years.

3. Retain the fault based criteria (adultery, unreasonable behaviour and desertion) 

Momentum for Change

Our proposals follow Britain’s top judge, the president of the Supreme Court, Baroness Hale, calling out for no 
fault divorce Laws.

“My views on adopting a simple and simplified no-fault system for divorce have not changed 
since I was party to the Law Commission report on grounds for divorce in the 1990s. That 
report had a ready-made bill attached which could be picked off the shelf. I do [think it is time to 
look at it again].

Most people, when their marriage is at an end, do not want to separate for two years, or five 
if the other party to the marriage won’t consent to a divorce, and so they bring proceedings 
based on either the adultery or behaviour of the other party. That enables, in most cases, them 
to get a quick divorce.”1

Divorce without blame would have been introduced in Part 2 of the Family Law Act 1996, but was never 
enacted. 2 Moreover, the government's own Family Mediation Task Force, some members of the Judiciary, and 
Resolution3  have recommended that divorce without blame should be introduced.4  A further consideration 
of the reasons why a change is needed to MCA 1973 will follow below.

1 https://www.thetimes.co.uk/article/britain-s-top-judge-calls-for-no-fault-divorce-laws-baroness-hale-7cnhcvkfj#
2 http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN01409 
3 Resolution is a professional body of 6,500 family lawyers and other professionals committed to the constructive resolution of  
 family disputes. 
4  http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN01409

https://www.thetimes.co.uk/article/britain-s-top-judge-calls-for-no-fault-divorce-laws-baroness-hale
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN01409
http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN01409
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Methodology

5  Owens v Owens [2017] EWCA Civ 182

Our approach broadly followed the four stages of the Law Commission: pre-consultation, consultation, 
policy development and reporting. During the pre-consultation phase we analysed the requirements 
specified in the MCA 1973 detailing how a successful divorce petition can be made, by proving a marriage 
had irretrievably broken down. We met with several accomplished family lawyers and the former chair 
of Resolution, a professional body of 6,500 family lawyers and other professionals committed to the 
constructive resolution of family disputes to gain their perspective on the practical application of these laws. 
Thereafter, we conducted a detailed survey with 90 respondents to collect the views of the general public for 
our consultation. Thirdly, we engaged in considering policy development, intensely debating on proposals. 
Submitting this report is the final stage of our process.

The Current Law: s1(2) MCA 1973 
Currently, one must prove that the marriage has irretrievably broken down to successfully petition for a 
divorce. ‘Irretrievably broken down’ can be satisfied by one or more of five grounds as laid out in s1(2) of 
the MCA 1973. Three of these are fault-based: adultery, unreasonable behaviour, and desertion. Two of 
the grounds are separation-based: two years separation if both parties consent, and five years separation 
without consent. Qualifying for any one of these grounds enables a petitioner to present a divorce petition 
before the court.

Failure to satisfy at least one of the five grounds for divorce will result in the inability of the court to hold that 
the marriage has broken down irretrievably. A divorce will not be granted.

Ground 1: Adultery 

A person commits adultery if he or she has voluntarily engaged in sexual intercourse with another person; one 
or both being married to someone else.

However, it is not enough to show that the respondent has committed adultery; the petitioner must also show 
that they find it intolerable to live with the respondent. s1(2)(a) states that “the respondent has committed 
adultery and the petitioner finds it intolerable to live with the respondent.”  Summarily, any proceedings for 
divorce where the petitioner relies on adultery must be evidenced by (i) the partner’s adulterous act(s); and 
(ii) proof that the petitioner no longer lives with the adulterous partner, within the six-month period since 
knowing of the adulterous act(s). Notably, the petitioner's own adultery is not a ground for divorce, and if the 
petitioner as well as the respondent has committed adultery it may be difficult to convince the court that it is 
intolerable for them to continue living together.

Ground 2: Unreasonable behaviour

According to the MCA 1973, ‘unreasonable behaviour’ is satisfied when “the respondent has behaved in such 
a way that the petitioner cannot reasonably be expected to live with the respondent.”

Unreasonable behaviour is when a partner has behaved in such a way deemed unacceptable and 
inappropriate, to the extent that the petitioner is unable to maintain a relationship with the partner.

An example of a divorce petition on the grounds of unreasonable behaviour is the Owens v Owens [2015] 
case, in which Mrs Owens claimed her husband showed unreasonable behaviour through “working long hours, 
speaking to her and about her in public in a critical or undermining manner, failing to show love, attention or 
affection meant that she could not reasonably be expected to live with him.”  5

Ground 3: Desertion

Desertion is the third ground for proving a marriage has irretrievably broken down. It is when one party to the 
marriage deserts the other for a continuous period of two years or more. If one party deserted the other 
without good reason, the abandoned party can petition for divorce on the ground of desertion.
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It should be noted that if desertion has been caused by unreasonable behaviour, then a divorce petition 
should be made on the grounds of unreasonable behaviour, instead of desertion. Moreover, it should be 
noted that if one spouse leaves the marital home temporarily, and only later decides that separation is to 
be permanent, the period of desertion only commences from the later date. Both conditions of physical 
separation and the intention to separate permanently must be satisfied for desertion to be to qualified.

Ground 4: Two Years Separation with Consent

Two years of separation with consent is the first of two separation based grounds for divorce. The MCA 
1973 requires that “the parties to the marriage have lived apart for a continuous period of at least two years 
immediately preceding the presentation of the petition and the respondent consents to a decree being 
granted.”

For example, Mr and Mrs L had been married for 20 years but Mr L had left the family home three years ago. 
Mrs L decided that enough time had passed, and she wanted to divorce Mr L. Mrs L was advised that she could 
petition for divorce on the grounds that they had been separated for more than two years, if Mr L consents. 
Mrs L or her agent will then have to inform Mr L of the divorce petition and grounds thereof. Mr L must consent 
to the petition on these grounds for the marriage to be dissolved.

Ground 5: Five Years Separation Without Consent

Five years of separation without consent is the second separation-based ground for divorce. The MCA 
1973 requires "that the parties to the marriage have lived apart for a continuous period of at least five years 
immediately preceding the presentation of the petition."

There are cases where one party wants to divorce but the other party opposes the divorce petition. In this 
situation, the party who wanted the divorce would need to prove that they had been separated for five years 
before being granted a divorce without the other party’s consent. For this to be logistically feasible, it is 
necessary to be able to communicate with your spouse in order to serve them with notice of the proceedings. 
Once the other party has acknowledged service of the divorce petition, a decree nisi can be applied for. 
Following this, a final order, the decree absolute, dissolves the marriage.

It is rare to find cases that will go through the five-year separation without consent as this is the most time 
consuming.

Need for change 
Conflict for the couple

A recent report from the Nuffield Foundation (“Finding Fault - a major study of the current ground for divorce 
in England and Wales”) by a team of academics led by Liz Trinder identified conflict was exacerbated by 
having to attribute blame. In a recent article in The Times, Liz Trinder commented:

“For decades couples have resorted to claims of adultery and misbehaviour to get a faster 
divorce, often having to make up or exaggerate allegations to do so.”6

Nigel Shepherd, Chairman of Resolution, a national association for family lawyers also commented in  
The Times:

“It becomes a charade, a game that couples need to play in order to satisfy divorce laws that 
have gone unchanged since the early 1970s.” 7

The number of divorces on separation-based grounds is 40.2%, whereas the number on fault based grounds 
is higher, at 59.3%. Of these fault-based petitions, 46.5% are on the ground of ‘unreasonable behaviour.’8  Liz 
Trinder points out that the number of fault based petitions in England and Wales is significantly higher than 

6   Liz Trinder, ‘No-fault divorces would protect children and save million,’ The Times, November 16 2017 
7 Nigel Shepherd, ‘Our divorce laws are needlessly painful for family,’ The Times,  October 31 2017
8 Frances Gibb and Oliver Wright, ‘Overhaul divorce to protect children, say MPs and peers,’ The Times, November 17 2017
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in Scotland and France, where it is only 6-7%. In Scotland and France the length of time required before a 
separation-based divorce can take place is significantly less than in England and Wales.9  Due to lengthy time 
(2 years with consent of both parties, and 5 years without consent of both parties), it often leads to couples 
expediting the divorce process by petitioning on fault based grounds. 

As Nigel Shephard points out: “It is not about making divorce easier, it’s about making it kinder.”10  A couple 
going through divorce are likely to have spent years trying to resolve marital conflict before taking legal action. 
It is essential we do not make the legal process of divorce any more painful and antagonistic than it needs 
to be. 

Impact on Children 

Liz Trinder’s report highlights the detrimental impact parental conflict has on children of the marriage: 
“Decades of research, let alone common sense, tell us that parental conflict is bad for them.”11  The report 
points out that despite family law encouraging collaborative parenting and consensual arrangements 
between the couple, the fact that one party has to attribute blame “can derail what had been good child 
contact arrangements or exacerbate existing tensions and lead to court battles over children.” As a recent 
article in The Times highlights, creating any further conflict means parents are unable to see the impact on 
children: 

“What children want is for parents to part amicably so [they] can have a life with both parents.”12 

Economic impact for the couple

With the reduction in the scope to Legal Aid following the passage of the Legal Aid Sentencing and 
Punishment of Offenders Act 2012 (LASPO 2012), many divorcing couples are unable to access legal advice in 
divorce matters. The current fault based requirements lengthen the procedure for divorce, and are confusing 
for parties to have to understand why they have to attribute blame. With limited Legal Aid, more litigants are 
representing themselves and facing divorce proceedings without legal advice. The most recent Family Court 
Statistics Quaterly, England and Wales, April to June 2017, published at the end of September illustrate how 
the number of litigants in person has grown over the past 4 ½ years.13  Simplifying the law around divorce would 
assist litigants in person, and minimise the costs of legal advice required by the parties, as they would require 
less legal assistance in drafting their petition. 

Calls from senior members of the Judiciary / others 

The most senior Judges in the country, including the new President of the Supreme Court, Baroness Hale. 
Baroness Hale considers that couples should be able to end their marriages simply by declaring that their 
relationship had failed and waiting a year. She said that she wants to see the acrimony taken out of divorce 
proceedings, with divorces being granted without one party having to attribute blame. 

The President of the Family Division, Sir James Munby, questioned whether the time had come to remove all 
concepts of fault as a basis for divorce. He said: 

“[...] all one’s doing is actually bringing a bit of intellectual honesty to the situation and getting 
rid of an unnecessary process which simply makes life more complicated because the district 
judge under the present system has to go through the ritual of considering whether the 
anaemic allegations contained in the petition drafted by agreement do or do not amount to 
unreasonable behaviour.”14 

9  In Scotland, for example, it is two years if both parties do not consent, as opposed to five years.
10  Nigel Shepherd, ‘Our divorce laws are needlessly painful for family,’ The Times,  October 31 2017
11  Liz Trinder, ‘No-fault divorces would protect children and save million,’ The Times, November 16 2017
12  Frances Gibb and Oliver Wright, ‘Overhaul divorce to protect children, say MPs and peers,’ The Times, November 17 2017
13  https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/647323/fcsq-apr-jun-2017.pdf
14  Catherine Fairbairn, ‘No-fault divorce’ House of Commons Briefing Paper, Number 01409, 17 October 2017, p.10

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/647323/fcsq-apr-jun-2017.p
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In February 2017, Lord Wilson of Culworth, a Supreme Court judge said: “that the law is in urgent need of 
updating to do away with the old-fashioned requirement of fault being apportioned in a divorce.” 15

Resolution, the national association for family lawyers, calls for the removal of fault based grounds from the 
divorce process. Their Manifesto for Family Law proposes the introduction of no fault divorce. 16

Owens v Owens [2015]

The case involved a wife (Mrs Owns) appealing from a refusal to grant a decree nisi on the grounds outlined in 
her petition.

Mr and Mrs Owens had two children together, and separated in 2015 following a lengthy marriage (the couple 
married in 1978). The grounds which the wife had petitioned under were that the marriage had irretrievably 
broken down due to the respondent’s ‘unreasonable behaviour’ (s 1(2)(b) MCA 1973). The husband contested 
the petition. 

The petition was refused; it was not accepted the wife’s allegations met the threshold of ‘unreasonable 
behaviour.’ The appeal was also dismissed and it was held that the law had been applied correctly as it stood. 
The wife is currently appealing to the Supreme Court, having been left locked into the marriage until February 
2020 (when 5 years will have passed, and she can petition without her husband’s consent).

The case is a highly unusual application of contested divorce in practice; petitions are generally not contested 
even if the statement of ‘unreasonable behaviour’ is not accepted. Nonetheless, the decision had led to many 
calling in favour of no fault divorce.  17

Cost to the legal system 

With more litigants facing divorce proceedings alone and drafting their petitions themselves without fully 
understanding the law, Judges are having to spend more time scrutinising the reasons given in the petition 
to see if they meet the legal threshold. The very fact Judges have to consider fault based criteria in petitions 
slows down the process, creating a greater financial burden on the legal system. Liz Trinder believes: 

“The government could save millions, which could be invested into relationship support 
services or elsewhere in the hard-pressed family justice system” [if the fault based criteria were 
abolished].18

Analysis of our proposals for change
We are conscious that despite support from the senior judiciary and divorce law groups such as Resolution, 
there are arguments against the implementation of no fault divorce which we will address. 

Higher Divorce rates

Will implementing no fault divorce increase divorce rates? Our research makes clear that the overwhelming 
majority (79%) of people surveyed feel that introducing no-fault divorce will increase divorce rates. This 
argument was one of the main issues raised when in 2015 Richard Bacon introduced a ten-minute rule Bill 
(which failed to proceed any further) with the aim of allowing no fault divorce. 19

However, this common misperception can be dispelled when looking to the case of Scotland. Resolution 
highlights that Scotland, England’s closest neighbour geographically and jurisdictionally, introduced no fault 
divorce in 2006. In the next two years the divorce rates rose, perhaps as some cases previously made to wait, 

15 Quoted in Jonathan Armes, ‘No-fault divorce is long overdue, says top judge,’ The Times, 27 February 2017. Report of an interview on   
BBC Radio 4 on 26 February 2017
16  Resolution, Manifesto for Family Law
17  Owens v Owens [2017] EWCA Civ 182
18  Liz Trinder, ‘No-fault divorces would protect children and save million,’ The Times, November 16 2017
19  http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN01409

http://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN01409
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hurried through their split. Shortly after, the rates went back down again.20  Academics have pointed to the 
experience of countries where no fault divorce has been introduced, and observed that any increase in the 
divorce rate is a short-lived spike. In light of these findings, we find it hard to justify no fault divorce not being 
implemented.

Devaluing Marriage 

Some argue that no fault divorce devalues marriage, the 
common argument being:  what is the point in getting 
divorced if there is no good reason? However, the reality 
is exemplified by Owens v Owens, in that ‘unreasonable 
behaviour’ is a question of judicial discretion. This leads to 
petitioners exaggerating the ‘unreasonableness’ of their 
spouses’ behaviour in order to try and meet the current 
subjective requirements.

Our research also shows that of those surveyed 62% stated 
that they were not aware that there was a requirement to 
attribute blame in order to get divorced (without the two or 
five years separation clauses). It appears that the common 
assumption is that you can get divorced without attributing 
blame. This is not reflective of current law. 

There are circumstances in which a married couple fall out of love, or, for various practical reasons the 
marriage is no longer tenable. By either having to attribute blame or wait a minimum of two years, if not five, 
the choice is between being stuck for either two or five years, unable to move on and create a new life, and 
having to instigate divorce proceedings on an antagonist (and potentially exaggerated) footing.

Even if no fault divorce were to be introduced it would not be the case that you could simply order your 
divorce at the click of a button. There would still be a time delay in the intervening period between issuing the 
divorce petition and then having a decree nisi and then absolute. 

Advocates of no fault divorce often point to the need to assert fault as a kind of “charade”, unnecessarily 
instigating conflict between the parties. The aim is not to cheapen marriage but to make it kinder: both for the 
parties and their children.

Proposals 

Following our analysis of the outcomes of our research and further consultation with our family and friends, 
we identified three ways in which the current MCA 1973 could potentially be revised:

1. Keep the current grounds for proving that marriage has irretrievably broken down and add a sixth 
ground whereby it is possible to jointly petition on 
a no fault basis. A mandatory period of six months 
would have to elapse for it is possible to petition for 
divorce on this sixth ground. 

 This has been proposed in the No Fault Divorce Bill 
(HC Bill 77) which proposes to introduce the following: 
“Before granting a decree of divorce in response to a 
joint petition it shall be the duty of the court to satisfy 
itself only that an individual statement from each party 
that the marriage has broken down irretrievably, signed 
freely and independently, is affixed to the joint petition.” 
(s 1A (2))

20  See statistical data at: https://www.statista.com/statistics/367809/scotland-divorce-rate/

35+65
Were you aware that you had to attribute blame in order to 

get divorced (without the 2 or 5 years separation)?

Yes  No

85+15
Do you think the faul fault-based criteria should still  

be included in the law?

Yes  No

https://www.statista.com/statistics/367809/scotland-divorce-rate/
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2. Remove the fault-based criteria altogether (adultery, 
unreasonable behaviour and desertion) and replace 
it with a single ground of mutual consent after six 
months, which can be petitioned for individually 
or jointly. If one party objects, then the five-year 
separation without consent clause (which could still 
be reduced in line with the 3, below) will apply.

 This is the proposal submitted by Resolution. 

3. Reduce the two-year separation with consent clause 
to one year, and reduce the five year separation  
without consent to two years. 

Having researched and consulted, it is clear that public 
opinion would support the fault based grounds still being included, which makes the third option the most 
politically untenable. In the same way spouses are currently denied the right to petition for a divorce on a no 
fault basis, to eliminate the fault based grounds would be to deny the opportunity of attributing blame. 

When evaluating the third proposal (3), the consensus of our respondents was that five years is a long time for 
your life to be stuck in limbo. 

Our proposal (see above) combines 1) and 3) above. This is justified on the following grounds:

• Some people still want to have the opportunity to attribute blame;

• Some people want the option to divorce without having to attribute blame, so as to avoid unnecessary 
tension and hopefully avoid lengthy and costly litigation; 

• To help the small group of people who still have to wait for five years (under the current law) when they 
lack the consent of their partner. It is necessary to reduce the time period so that they are not stuck in 
limbo if the other party does not consent. 

Given the current pressures on the political system and that all eyes on Brexit, our report seeks to strike a 
balance between political expediency by using the current law as the basis for change, whilst still effectuating 
change which is meaningful. 

85+15
Do you think the time period for divorcing under mutual 

consent (which is currently two years) should be reduced?

Yes  No
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Part 2: Commercial & Common Law

Recommendations on the laws governing privacy.

Compiled with thanks to:

Aled Jones, 5RB Barristers
Beth Grossman, Ely Place Chambers
Desmond Browne QC, 5RB Barristers
Mark Watts, Bristows
Timon Hughes-Davies, University of Exeter 

Introduction
During three months of discussions and research, we have focused on four areas of potential reform within 
privacy law – Data Protection, Terms and Conditions Regulation, European Convention on Human Rights and 
Social Media and lastly, Tort Law. The areas are introduced in turn with the current law and its potential for 
change explored within each area respectively. In order to obtain statistics which helped us find a base for our 
recommendations, we conducted a survey where we collected 76 responses. 

Data Protection 
While data privacy has always been paramount to the law in England and Wales, this report proposes an 
amendment to the Data Protection Act 1998 to ensure that an end user (persons who choose to use a 
digital service) is given more personal retention to their data, with the personalised control of where their 
(‘personal’) user metadata is sold and used. 

In particular, this report recommends that users of Facebook, Google, Amazon (‘FGA’) type social media 
organisations, where data pertaining to people living in England and Wales is relevant, are given a ‘dropdown’ 
of options (upon opening their accounts with said social media organisations) to better empower them to 
decide to which parties their personal data is passed on to. In this regard, parties refer to organisations that 
buy data en-masse for analytical or political purposes.

The implementation for this reform would notably require the Government play a bigger role in the ‘tiering’ 
(specific classifying) of data which is stored by social media organisations.  Such a system would also require 
an independent metadata authority to be established, allowing the classification of where user data is passed 
on. An implementation we propose, for example, is to create a ‘Tier’ hierarchy of data. 

This is illustrated as follows: 

From the data collected during our survey, 81.6% of 
participants said that they felt the Government should take 
a bigger role in the management of how corporates use 
consumer data. 65.8% also agreed that the Government 
must take a greater role in regulating the European ‘Right to 
Be Forgotten’, confirming that the law should be reformed 
to accommodate for the public concern of current 
corporation usage of data, which is arguably too relaxed. The 
proposed ‘tier’ system would ensure that user metadata 
is better protected as users retain the right to ensure their 
data is never resold to analytics companies that can use it 
to acquire targeted ad space for the purpose of potentially 
influencing voters of England & Wales. 

Tier 0 - 
Government

Tier 1 - 
Government Approved 

Third Parties

Tier 2 - Non Approved, Trusted 
Parties
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One prominent example of foul play by an analytics company was the case of ‘Cambridge Analytica’ in the 
U.S. election of 2016. Data that was ‘mined’ (obtained en-masse for the purpose of processing) by Cambridge 
Analytica, (through various agencies that deal with the processing and sale of corporate data) was used to 
target those who were politically ‘agnostic’ to sway them toward a Republican vote. 

The wider implications of the misuse are simply unmeasured. The law should, therefore, facilitate greater 
power to an end user to ensure that their personal metadata is not relayed onto different parties without 
their consent, but instead a ‘tier’ system that clearly classifies where data pertaining to them could be used. 

The tier system proposed is arguably an effective manner 
in which the Government can ensure that the citizens of 
England & Wales have their data protected.

In conclusion, this report recommends that a ‘tier’ system 
is implemented to better classify and allow a sense of 
perception of ‘trustability’ an end user can have for ‘big 
data’ organisations that use analytics. This system should 
ensure that an ‘end user’ of ‘FGA’ style services is allowed 
to select what third parties are allowed access to their data, 
while also making the entire process of ‘data mining’ more 
transparent to the general public, effectively democratising 
what is currently perceived as an obscure, yet vital section 
of all digital services itself.

Regulating Terms and Conditions 
We propose that the current terms and conditions (‘T&C’) are inadequate because of their inaccessible 
nature: they are complex and overly extensive. This extensive nature means that it is unappealing to the 
end user, which results in the reader being unaware of the T&C’s they are agreeing to, making it easier for the 
provider in the event of a grievance to dispel the case brought against them.  

The Need for Reform

In a survey created, we asked the question if a Snap Inc. T&C clause was easy to understand; the majority of 
answers were no and some that did say yes recognised that it may be difficult for laymen to understand. In 
addition to this, several answers that were surprising, were that individuals of whom English is not their first 
language find it difficult to understand what they are agreeing to which makes it hard for them to understand 
what privacy rights they are giving away. Lastly, another question we asked was if individuals would read 
T&C’s if they were summarised into only 5 points. An astounding majority of 96% stated yes, whilst only 4% 
of individuals stated no. This shows that individuals are inclined to read T&C’s if they aren’t as long-winded 
as they are now. Hence, even if they were simplified even to about 10 to 15 points it would make it easier 
for consumers to understand and, as an additional advantage to the consumers, it would be less time-
consuming to read. 

Additionally, we asked the question if individuals have ever read the T&C’s which they have agreed to. The 
majority of responses - 70% stated that they have not read the T&C’s, whilst the other, 30% stated that they 
have. This means that a large majority of individuals outside this survey don’t even bother attempting to read 
the T&C’s. Furthermore, we need reform in this area because in the survey created, we asked the question 
if individuals knew that Netflix prohibits law-suits, and the only way to make a claim against them may be via 
a small claims court. The results garnered were not surprising as 92% of individuals stated no, whilst only 8% 
stated yes, which could be combatted if individuals knew what they were agreeing to. 

In the survey, we asked the question if one would prefer to have customisable T&C’s from which you 
can potentially opt in/out of a particular service on certain terms. The results collected were that 91% of 
individuals stated yes, whilst 9% stated no. This illustrates that a majority of the public, from the sample we 
have taken, find that having customisable T&Cs would lead to individuals understanding what liberties they 
have whilst using the service and what liberties they are giving away - making it easier as it’s interactive.

82+18
Should the Government take a greater role in the  

regulation of corporate use of data?

Yes  No

81.6

18.4
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Having weighed up several ideas, including the inaccessibility of terms and conditions affecting individuals 
whose main language is not English, vulnerable individuals and the use of infographics, as well as the 
language surrounding T&C containing legal jargon which isn’t normally understood by laymen. The ideas also 
considered that the terms and conditions could be shortened or perhaps a 10-30 second video that cannot 
be skipped that lists the main terms and conditions and a summary of the terms and conditions into e.g. 10 
concise points. Lastly, the lack of flexibility in terms and conditions was considered and the idea of making 
terms and conditions customisable would appease consumers. Therefore, we propose the reforms set out 
below.

Option 1: 

The consequences of this reform would be such that the terms and conditions are easier to understand. 
However, it is difficult to summarise long documents of T&Cs into only 5 main points. Also, the extensive 
nature of terms and conditions makes the contract unappealing and off-putting to the reader, especially 
when research shows that only 7% of Britons21  actually read the terms and conditions which supports the 
argument that T&Cs are too extensive and time consuming in their nature for people to actually read. 

Working from the assumption that 43% of British speakers find T&Cs to be boring or difficult to understand,22 
we propose a utilisation of plain language T&Cs, with the option to find them in several languages. A glossary 
that explains the necessary legal jargon included in the T&C based off a set standard for plain language may 
also be an option. 

Option 2:

A similar system to that of Youtube’s advertisement system, where consumers must watch a video 
highlighting the main points (mainly those that invade one’s typical privacy) of a firm’s T&C policies. This 
cannot be skipped and users are prompted to answer “Having watched this video highlighting our Terms & 
Conditions, do you agree to the TCs?”, at this point if the user agrees they are allowed to progress to the good/
product/service. 

The consequences of this reform could result in individuals muting and most probably ignoring the video 
altogether until it finishes. For the quiz if they agree individuals would select any option to advance to use 
the service provided (even if it means agreeing to a point they do not want). However, having a video in-place 
would inform individuals of the T&Cs thus creating a larger community of people who are aware of their rights 
when using the service they signed up to.

Option 3:

To fix the issues that arise from the lack of flexibility offered by firms, we suggest a customisable set of T&Cs 
which would be able to fit the consumer’s preference in regards to their data handling (by firms) and the 
actual data that is collected. This is particularly important as it allows consumers to limit firms’ abilities with 
their data, as well as deciding whether consumers are comfortable with their data being used for profit. This 
would work by consumers having ‘tick boxes’ to choose what TCs they would like to disagree with or limit. This 
might hinder some features of the product/good/service however this benefit/feature is foregone when a 
user decides to opt out from certain T&Cs. 

However, potential consequences could be that a customisable set of T&C’s would potentially hinder smaller 
companies that would have to fund their own legal advisors to draft them. Although, customisable T&C’s 
would increase negotiability between the consumer and the provider. 

21   https://www.theguardian.com/money/2011/may/11/terms-conditions-small-print-big-problems. 
22 ibid

European Convention on Human Rights and Social Media
Articles 8 and 10 in the European Convention on Human Rights deal with the right to privacy and freedom of 
expression. The courts, when dealing with civil cases attempt to balance the two Articles. There are four main 
protected interests under Article 8, which are the right to respect for private and family life, an individual’s 

https://www.theguardian.com/money/2011/may/11/terms-conditions-small-print-big-problems
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home and his correspondence. Due to the rise of technological and social changes, the concept of 'family' 
has massively changed. The idea of family in modern day society includes same sex parents, surrogate 
and adoptive parents. Theoretically any of these family members are entitled to their protection from the 
infringement of Article 8 rights.

This section will deal with the possible changes in this legislation in the future and how far the rise of 
technology will affect the judicial changes that need to be made to this legislation. Parliament has long 
accepted that Article 8 requires it to create a legislative framework governing intrusions on privacy by the 
state, search warrants, telephone taps etc and even to prevent phone hacking by the press or others.  But it 
has ducked legislating to strike the balance between personal privacy and media freedom and left that task 
to the courts. This proves quite difficult at some points as there are no clear laws presenting the boundaries 
between the individual's right to privacy and to which extent reports can be published for the public interest 
which leads many people to wonder to which extent the law is working. 

Some people thought that the courts' weighing of the two articles should be changed.  They argue that the 
right to privacy in article 8 is given too much weight alongside the insufficient weight being handed to the 
right of freedom of expression, as in the case of Campbell v MGN where the newspapers were prohibited 
from publishing a photo of the model, despite it being largely in the public interest. Witnesses from the 
press thought that judges had become 'defenders of privacy' in recent years. It was thought to be too easy 
for a judge to break the Article 8 gateway and too hard to do so with that of Article 10. It has been brought to 
parliamentary notice that a detailed legislative definition of privacy is difficult to pinpoint due to differences in 
situations and the increasing changes in technological advances. 

Social Media, Media and the Right to Privacy

We live in a world where the epidemic of social media has infected us all through platforms like Twitter, 
Snapchat, Instagram and Facebook. Undoubtedly, social media has become an integral part of our lives, an 
immensely useful tool to connect with the world around us. But does this modern day experience come with 
a costly price: our privacy?

Social media could be seen as infringing the right to a person’s privacy through the increased presence of 
social media and documentation within people's lives. For instance, wanting a shared photo on Facebook 
or Instagram to be taken down may not be protected due to an absence of laws relating to changes in social 
media and rapid technological changes in the field. The European Convention on Human Rights was created 
in 1953, far from any modern technological changes which are apparent in the modern 21st century.

Accountability

In the case of Campbell v MGN, the Mirror published a photo of Naomi Campbell leaving a Narcotics 
Anonymous meeting, this led to Campbell taking them to court. The main issue is that The Mirror has 
breached her confidence; they argued that it was in the public interest even though the House of Lords 
agreed that the nature of the photo made it a breach of confidence. This is where some may argue that, The 
Mirror should be allowed to reveal those photos, because of their right to Article 10, ‘freedom of expression’. 
However, their freedom of expression violated Campbell’s right to Article 8, ‘the right to a private life’. After 
reviewing this case, our analysis is that Campbell was correct in taking The Mirror to court, because the 
photos were dealing with something highly sensitive and it infringes on the privacy of other people who attend 
Narcotics Anonymous meetings, since it draws attention to it. Also, they might have argued that it was in the 
public interest, but Campbell is a celebrity, not for instance a politician who has a responsibility to society.

Although it is debatable to an extent that there is never really anyone that is directly held accountable for a 
person’s infringement of privacy, there is still a long chain of parties that are involved in this dilemma. The 
right incorporated through Article 8 strengthens the stability of one’s importance of personal dignity as well 
as their right to interact with both public and private aspects of their life. This includes respect for individual 
sexuality, respect for private and confidential information and other fragments of a person’s private life. The 
breach of law could be pinpointed through violation of either exposing a person’s indecent photograph that 
is taken at an unexpected moment or even a disclosure of information on a social media platform that could 
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potentially contaminate their identity. Through breaching one’s identity in a way that could damage their 
maintained image, either through national newspaper in terms of celebrities or even disclosing confidential 
information to third parties on social media platforms, it is at this point that it is recognised as directly violating 
a person’s right to private life in which the person in the forged act should be held accountable rigorously.

In terms of breaching a person’s private life through indecent photography, we believe the photographer 
should be instantly held accountable. Although it could be argued that it is the photographer’s job to engage 
in such an intimate moment of a person’s life with a camera, it is morally misleading to photograph such an 
agitated and discomforting moment of a person’s life and use it for the benefit of publicity. While it comes 
down to the company in which the photographer provides their duties to, it is then the responsibility of the 
company to ensure the photographer is conscious about a person’s right to personal life, and prevent them 
from photographing them indecently. This reform will help the society strengthen its solidarity as well as 
help individuals to understand the importance of one’s privacy. In lots of cases, many may disagree that 
the photographer is fulfilling his duties to the company, but by holding them accountable rather than the 
company immediately puts a bad image for the company leading them to change their actions.

A Different Perspective: Tort Law
Under the current law, there are no laws that prohibit photographs taken of the general public as an 
impeachment of privacy. It currently states that photography is permitted as long as it is taken on public 
property; if a photograph is taken on/of private property, it is considered as committing a crime. In that case, 
the court can decide on the appropriate punishment for committing that crime. However, if a photographer is 
persistently or aggressively taking photographs of an individual, it can be argued under the legal definition as 
harassment. Possible reforms made to Tort law that would efficiently help people from protecting their rights 
from an invasion of privacy in public places. 

Foreseeability

The law on foreseeability comes from the three-part test in Caparo v Dickman that harm must be reasonably 
foreseeable. However, an issue of this is that even if harm is foreseeable by the defendant and appreciated, 
the act being in a public act outweighs the foreseeability. This is illustrated in the case of where a male from a 
conservative family was photographed kissing his partner without consent and the photograph was published 
on the Daily Mail. This caused sufficient harm but the foreseeability test did not apply as it was in public.

Therefore, a recommended reform for this would be to introduce a statute stating that a private act done in 
public is not allowed the right to privacy, unless the private act meets social norms. This is set in two degrees: 
Firstly, a private act in public which meets normality such as conversation, and, secondly, a private act which 
is seen as not in the norm, such as intercourse in a public place.  Another reform is incorporating a law on 
sentencing for fines towards the conviction for breach of privacy. Although it can be argued that there is still 
an element of injustice as a fine cannot cover the loss of amenity which could be the mental harm suffered 
by the claimant, for which a fine is not sufficient. This is illustrated by the article mentioned above where a 
financial fine wouldn’t amount to the loss of amenity that the boy suffered. Therefore, we recommend that 
if the defendant foresaw through the action of breaching the claimant’s privacy that there would significant 
harm to the mental health of the claimant, the defendant must be liable for that harm. 

Liability

It is important to consider this scenario: If someone took a photograph of an individual(s) and sold it to a 
newspaper outlet which used it to exploit them, who would be considered liable for the harm that has been 
caused? Through the use of a questionnaire over 82% agreed that they would consider the photographer 
liable for the harm caused, so reforming the law would be ideal in protecting the rights of individuals in 
public places for if photograph was not taken in the first place, the newspaper outlet would not have had the 
photograph to exploit for their own gain. 

Therefore, a recommendation would be to see the photographer liable for the damage caused to the 
individual(s). This is because the photographer sold the photograph to a newspaper outlet that is clear 
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would exploit the photograph to gain public viewers. If the 
photographer is liable, we can see the cases of people 
impeaching people’s privacy’s in public would decrease 
and it would avoid further law suits.

The first potential legal reform is to introduce a law/
statue that states taking photographs of individuals 
without their consent would be considered a breach of 
privacy. Introducing this would be protecting the rights of 
individuals and regarding their feelings in regards to having 
a photograph or video of them taken without consent. If 
an individual wished to take a photograph which happened 
to have an individual(s) in it, where they are clearly 
recognisable the photographer would have to approach 

the individuals to make sure they consent to the photograph of them. If they don’t, the photograph and other 
copies of it must be deleted.

To sufficiently make this law work, it needs to be clear that if the crime is committed that they would be 
prosecuted in order to make it less likely from committing this crime again. The levels of prosecution would be 
as follows: the individual would be asked to pay a fine if they have never been caught for this crime previously. 
If they have, the will be given a short sentence of a few days and the levels of prosecution would follow on from 
there. The level of punishment could also be argued in a court of law based on what the individual has taken 
a photo of. If the photograph consists of something that can be/has been exploited, the level of punishment 
would correlate to what the jury or court decides. This all varies on a case by case basis. 

Tort Law and Education

The current definition for tort is a wrongdoing that is done by one party against another. As a result of this 
wrongdoing, the injured person may take civil action against the other party. Based on our survey, the chart 
below shows the amount of people who do or do not have any legal knowledge of tort law. 

It is evident that not a lot of people of people have any legal knowledge of tort. This maybe because it does not 
apply to them currently until they are involved in a civil wrongdoing or if they study law.

Therefore, a further recommendation is that students in secondary school (particularly aged 16) receive 
mandatory lessons in which they learn about the legal practice. These lessons will allow people to have a basic 
understanding in law, especially the laws that apply to them. 

Currently most junior barristers charge between £150-175 an hour, and the most senior, between £250 
- £500. This is on an hourly basis, someone who may not be financially stable will not be able to pay this 
amount. Therefore, legal aid should also be available as it can benefit both the victim and smaller law firms.  

82+18
Is the photographer liable?

Yes  No
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Part 3: Public Law

Recommendations on the laws governing prisons.

Compiled with thanks to:

Bernard Richmond QC, Lamb Building Chambers
James Lewis, Kaim Todner
Kathryn Reece-Thomas, Reece-Thomas Watson
Samuel McCann, Farringdon Chambers
Sara Watson, Reece-Thomas Watson

Introduction 
The state of UK prisons has recently been a significant story in the news, largely due to a series of riots that 
have taken place, and the poor conditions inside prisons more broadly. It is therefore a worthwhile and timely 
topic for law reform. Our study of the current prison system in the UK, and the results of our consultation 
survey, to which we had more than 100 responses, has led us to focus on four areas that we believe require 
reform. These are: rehabilitation, votes for prisoners, recall, and IPP sentences. In each area, this report 
analyses the current system, its problems, and makes proposals for how the law could be reformed to 
produce better outcomes. 

Rehabilitation 
Background

Rehabilitation is the process by which a prison aims to reform a prisoner in order to prevent reoffending. It has 
been proven that rehabilitation of offenders while in prison is vital to changing the character of a prisoner for 
the better, and leads to a decrease in the chances of them committing another crime after they are released. 
However, the availability of the courses aimed at rehabilitation is insufficient. The price of keeping a person in 
prison is considerably higher than the price of offering these courses. Consequently, offering rehabilitation 
will save money in the long term. 85% of respondents to our consultation survey agreed that rehabilitation 
should be prisons’ top priority. 

Reform 

We propose to place more emphasis on courses that tackle the underlying issues behind offending and 
reoffending, as well as those that prepare a prisoner for dealing with life outside. The aim of this would be to 
target the initial causes of offence and helping prisoners reflect on them in order to ensure that their time in 
prison is productive, and not a place to grow their criminality. These courses do already exist in many prisons, 
but it should be a priority to ensure access to as many as possible, and to those most appropriate to an 
individual offender’s needs, irrespective of the category of prison they are in. 

Specifically, we propose:

a. Every prisoner should have a legal right to attend at least 2 courses at any given time. 
b. Additional courses may be applied for by the prisoner according to their needs. 
c. A prisoner's request of courses shall, at all times, be taken into serious consideration, and must be 

provided if deemed necessary
d. A course is deemed ‘necessary’ if it tackles an issue that is major for the prisoner, or an important step 

towards reintegration into the outside world.
e. It is compulsory for prisoners dealing with addiction and substance abuse to take part in courses dealing 

with these issues.

These measures would help in ensuring that some degree of reform does in fact take place in prison. These 
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measures could be provided for in law either through an amendment to the Prison Rules 1999 or a new Act 
of Parliament covering prisons. We recognise that our proposals will require additional funding. However, the 
high cost of having offenders in prison means that further investment in efforts to tackle reoffending will pay 
off in the long term.  

Prisoner voting 
Current law 

In the UK almost all prisoners – tens of thousands of citizens – are currently ineligible to vote due to Section 3 
of the Representation of the People Act 1983. Only those on remand (awaiting trial) are currently exempt from 
this rule. Prisoners after their release (including while on licence) are eligible to vote. 

However, the right to vote is protected by Article 3 Protocol 1 of the European Convention of Human Rights, 
of which the UK is a party.  The UK’s current law as set out above has been found to breach this right. The 
European Court of Human Rights, whose judgments the UK is obliged to follow, said in the case Hirst v UK 
that the right to vote is “crucial to establishing…an effective and meaningful democracy governed by the 
rule of law”. The court stated that the blanket ban on prisoner voting was an “automatic and indiscriminate 
restriction on a vitally important Conventions right”. The judges accepted that not every prisoner must be 
allowed to vote, but ruled blanket ban could not be justified for two reasons. The first was that voting is a right, 
not a privilege. Secondly, a blanket ban does not distinguish between prisoners who have committed different 
crimes.  

The problem 

It is obvious that some of the rights set out in the European Convention on Human Rights, brought into UK 
law through the Human Rights Act 1998, do not apply in full to prisoners. For example, prisoners do not enjoy 
the right to liberty. However, there are several reasons why we believe the right to vote should be protected 
even for prisoners. First, stripping prisoners  of  this right denies them their full identity as citizens. Second, 
the changes to society decided on by elected politicians have a significant impact on prisoners, including for 
example the conditions they live in while inside prison. In our view it is dehumanising that prisoners don’t have 
a voice in this regard. Finally, we consider the rehabilitative function of prison to be highly important. The aim 
should be that prisoners can one day  be  released into society as a better version of themselves. However, 
prohibiting them from voting and fulfilling their duties as citizens only feeds the idea that they are no longer a 
part of society, which we believe can only lead to a feeling of neglect that is harmful to offenders’ rehabilitative 
potential. 

Reform

We believe that it is necessary to make reforms to the Representation of the People Act 1983. We considered 
two potential proposals before deciding on our final recommendation. Both are outlined below. 

One option we considered was that voting rights should be given to prisoners who are of good behaviour. 
However, we came to the conclusion that effectively making voting a reward would have undermined our 
view that voting is a human right, not a privilege. Furthermore, this would, in effect, have given the prison 
authorities, who would be reporting on a prisoner’s behaviour record, the power to affect an individual’s voting 
rights. We believe this could result in abuse of authority. 

The reform option we have ultimately decided to propose is that all prisoners serving determinate sentences, 
other than those relating to terrorism offences, should have the right to vote during the final five years before 
their release date (or throughout their sentence if their period in prison is less than five years). However, 
those whose release is dependent upon the Parole Board, including life sentence prisoners for example, will 
continue to be prevented from voting. Many of these offenders will be in prison for the gravest crimes. We 
therefore believe that our proposals strike the right balance between extending the human right to vote, while 
also recognising – as many other countries do – that not everyone should be given the right. We believe that in 
this way our proposal is compliant with the European Court of Human Rights’ judgment in Hirst v UK. 
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The reason we decided that those who have committed terrorism offences should continue to be barred 
from voting is that their crime is an attempt to undermine democracy. In our view they have forfeited their 
right to take part in the democratic process for the period of their prison sentence. On the other hand, 
non-terrorism offences have no direct relation to the government or democratic process and it is therefore 
disproportionate to remove offenders’ rights in this regard.  

Our hope is that, by allowing prisoners to vote during their final five years in prison, most of the eligible inmates 
will have the opportunity to vote in one general election, since the Fixed Term Parliament Act 2011 requires 
such elections to be held every five years.  We also hope that by extending the right to some prisoners within 
the system, we will also assist remand inmates, who are currently eligible to vote but often do not get the 
opportunity to exercise this right because of practical problems they face registering while in prison.23  Under 
our proposals there would be a stronger requirement for prisons to make provision to enable prisoners to 
exercise their rights. 

23  http://www.electoralcommission.org.uk/faq/voting-and-registration/who-is-eligible-to-vote-at-a-uk-general-election
24 https://www.justice.gov.uk/downloads/legislation/bills-acts/legal-aid-sentencing/ipp-factsheet.pdf, IPP Factsheet,  
 Ministry of Justice, 21/11/17
25 House of Commons library Briefing paper, Number 06086, 25 October 207, “Sentences for Imprisonment for Public Protection at p.3
26 Sentences of Imprisonment for Public Protection, Jacqueline Beard, Briefing Paper Number 06086, 25 October 2017
27 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/655150/Offender_Management_Statistics_Bulle  
tin_Q2_2017.pdf
28   http://www.legislation.gov.uk/ukpga/1997/43/section/28 

IPPs
Background

The Imprisonment for Public Protection (IPP) sentence was introduced under the Criminal Justice Act 2003 
and came into force in April 2005. Its purpose, according to the Ministry of Justice, was to ‘protect the public 
from serious offenders whose crimes did not merit a life sentence’.24 IPP sentences are indeterminate. Unlike 
most sentences, there is no guaranteed release date. A “tariff” is given, which means that, after a fixed period 
of time, the Parole Board can consider an offender for release. Yet, unlike most sentences, those sentenced 
under an IPP have no automatic right to be released (s 244(3) of the Criminal Justice Act 2003). IPP 
sentences were abolished by section 123 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012. 
The Coalition Government asserted that IPP sentences were ‘not defensible’.25 However, they had decided 
against a retrospective abolition as ‘it would be particularly difficult, as the court would have to impose 
the sentence with risk management issues in mind’.26 Accordingly, as of September 2017, 3,162 prisoners 
convicted before 3rd December 2012 continue to serve IPP sentences. 27

Current law

Once IPP prisoners pass their tariff, the government will apply for parole on their behalf. Approximately six 
months before the end of an offender’s tariff, the prison will compile a report consisting of: their time in 
prison, their OASys report and also their plan for release. OASys stands for ‘Offender Assessment System’ 
and is an assessment that the prison and probation service carry out to identify the offenders risk factors 
and their likelihood of re-offending. Offending behaviour and educational courses are considered within this 
report. The report is put into a dossier and a member of the Parole Board looks at this document, deciding 
whether an oral hearing is required. At a hearing, three individuals make up the Parole Board usually including: 
an accredited IPP chair, a psychiatrist or psychologist and a probation member. The test for release is set 
out in section 28 of the Crime (Sentences) Act 1997. If the Parole Board decides the offender’s level of risk 
to the life and limb of others is considered to be more than minimal, then they will not be released and are 
considered for parole the following year. 28

http://www.electoralcommission.org.uk/faq/voting-and-registration/who-is-eligible-to-vote-at-a-uk-ge
 https://www.justice.gov.uk/downloads/legislation/bills-acts/legal-aid-sentencing/ipp-factsheet.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/655150/Offender_Management
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/655150/Offender_Management
http://www.legislation.gov.uk/ukpga/1997/43/section/28
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The problem

The cost of incarcerating a prisoner is tens of thousands of pounds a year. Given the number of remaining 
IPP prisoners, taxpayers are currently paying more than £100million a year keeping those on IPPs in prison. 
IPPs were originally intended to be used for criminals who pose a real danger to society. However, this was 
not always the case in practice and judges were giving an average of 1,244 IPP sentences a year, significantly 
exceeding the predicted amount of IPP sentences expected. This has put an extreme strain on an already 
stretched prison system. 

Currently all IPP prisoners must go before a Parole Board and prove that they are no longer a danger or risk to 
society, but many IPP prisoners struggle to do so. For example, sex offenders would have to prove that they 
are no longer a danger, but how could they prove that they aren’t a danger to women when they have been 
serving their sentence in an all male prison? 

This situation has led to some prisoners developing conditions such as depression as they lose hope that 
they may be released. Most prisoners are given determinate sentences so they are able to look forward to a 
date that they will be able to see their family and friends again. IPP prisoners do not have this luxury; instead all 
they have to look forward to is their Parole Board meeting every 18 months. Without a fixed release date, these 
prisoners lose the will to improve themselves as they start to believe that they will not be released. 

Proposed reforms 

29  https://www.theguardian.com/society/2016/jul/26/free-prisoners-urges-parole-board-chief-nick-hardwick

a. Executive clemency
One possible reform is using the power of executive clemency to release all the IPP prisoners who have 
served longer than the maximum determinate sentence for that index offence. The advantage of this 
proposal is that it would relieve a lot of strain on the prison system as they would have 500 or so less 
prisoners to accommodate, potentially saving £20 million. However, the problem would be that people 
who are not yet ready to be reintegrated into society will be released. To avoid this, a system could be put 
in place where the prison is able to veto the release of certain prisoners. The prison would have to supply 
grounds for using their power of veto, proving to the Parole Board beyond reasonable doubt that the 
prisoner is a risk to society and therefore not ready to be released. All the prisoners in this situation should 
have access to legal representation and the lawyer of record should have the right to contest the board’s 
decision and bring the case before a judge.

b. Change the “risk test”
An alternative proposal is to revise the risk test so that the Parole Board must prove the prisoner is a risk.  
This places the burden of proof on the prison and not the prisoner. As stated by Nick Hardwick, Chairman 
of the Parole Board, “it is very difficult to prove a negative. So you get people spending much longer 
in prison than the tariff that the judge originally set.”29 In our consultation survey, 42% of respondents 
supported our recommendation to put the duty on the prison service. This reform will also mean that 
prisoners are not as reliant on rehabilitation courses to prove their risk has reduced as they are currently. 
Prisons do not always have the resources to provide these courses. Our reform would therefore ensure 
that IPP prisoners are processed more effectively.

Recall
Background

A sentence that involves an offender being sent to prison has two parts: their time in prison, and the time 
in the community following release, which is known as licence or probation. Recall is the process by which 
offenders who are serving the second part of their sentence in the community are sent back to prison due 
to a breach of their licence conditions. While on probation they are under the supervision of an Offender 

https://www.theguardian.com/society/2016/jul/26/free-prisoners-urges-parole-board-chief-nick-hardwic
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Manager, whose decision it will be to trigger recall. Offenders can be recalled for two main reasons: 
committing a further crime while on parole, or breaking the terms of their licence. Technically, any breach 
of licence conditions, however minor, can lead to recall. The idea behind recall is managing the risk that 
offenders pose while they are still serving their sentence. At the end of September 2017 just over 6,100 
prisoners were in prison on recall.30 

There are three types of recall: fixed, standard and emergency recall. Fixed recall is return to prison for a 
maximum of 28 days, whereas standard recall is where an offender is returned to prison until the end of 
their sentence, or until they are deemed suitable for release by the Parole Board. The decision of whether a 
returning prisoner is put on standard or fixed term recall is also decided by the PPCS.

The problem 

Recall increases the prison population and worsens the problem of overcrowding. In most cases it is also 
detrimental to rehabilitation because it disrupts the progress of an offender outside prison. Being sent 
back to prison for any amount of time is likely to lead to the loss of any job or training that the offender has 
managed to secure and may disrupt their home life. Recall also returns offenders to what is very often a 
damaging environment, where violence and misbehaviour is common. 31

Proposed reforms 

30  https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/654646/prison-population- 
 30-september-2017.xlsx
31 http://www.prisonreformtrust.org.uk/Portals/0/Documents/Bromley%20Briefings/Summer%202017%20factfile.pdf
32 http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/633169/licence-recalls-q1-2017.xlsx
33  National Audit Office (2010) Managing offenders on short custodial sentences.

a. Abolishing recall for minor offences 
Probation officers have the ability to recall offenders for any reason they feel could lead an offender 
to committing further crimes; this can be for something as minor as hanging around with people who 
the probation officer feels as though would encourage the individual to reoffend. In the three months 
to March 2017, more than one third of recalls were due to a failure to keep contact with the probation 
service.32   That is almost two thousand offenders back in prison for something as minor as missing 
appointments. We believe that by abolishing recall for behaviour that is not itself criminal, offenders 
would be allowed the opportunity keep their jobs and housing, avoiding the disruption of being in prison. 
The results of our consultation survey revealed that 61% of the public believe that we should change the 
way that minor misbehaviour is dealt with. An alternative way to deal with such behaviour would be to 
give probation officers the power to give community service orders or community payback to offenders 
while on licence. This would allow the offender to continue their progress in the community rather than 
returning them to the damaging prison environment.   

b. Decision to recall should be made by an independent body 
We also recommend using an independent body immediately after each instance of recall, as opposed 
to after the 28-day period as it stands currently. This is intended to combat two issues with the current 
law, the first being the potential for bias when a prisoner’s individual probation officer has the liberty to 
recall them to prison, and the second is the disruption to a prisoner’s rehabilitation and integration to the 
community that is caused by 28 days away from their life, before it is decided whether or not they should 
be released. Reoffending by all recent ex-prisoners costs the economy between £9.5 and £13 billion 
annually. As much as three quarters of this cost can be attributed to former short-sentenced prisoners: 
some £7–10bn a year.33  

After the point at which a probation officer decides a prisoner ought to be recalled to prison, an 
independent body would assemble and decide the issue immediately. This could be the Parole Board 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/654646/prison-population-3
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/654646/prison-population-3
http://www.prisonreformtrust.org.uk/Portals/0/Documents/Bromley%20Briefings/Summer%202017%20factfile
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/633169/licence-recalls-q1-2
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if their responsibility was widened to cover this, or alternatively an entirely new body. They could 
set a determinate recall sentence for the prisoner, a next review date, or decide not to recall them, 
removing the uncertain waiting period. The reform intends to solve the problem of bias by creating a 
panel with more than one person, so a prisoner’s future is not dependent on a single perspective. 63% 
of respondents to the survey conducted held the belief that a prisoner’s probation officer should not 
be responsible for recalling a prisoner to prison. Further, the reform intends to solve the problem of 
disrupting the prisoner’s progress (e.g. jobs, maintaining a stable residence, or tackling addictions) by not 
having them sent to prison before having deemed recall truly necessary.
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Part 4: Criminal Law

Recommendations on the laws governing sexual assault and consent. 

Compiled with thanks to:
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Felicity Gerry QC, Carmelite Chambers
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Jeremy Horder, LSE
Kirsty Brimelow QC, Doughty Street Chambers
Luke Grittos, Hughmans Solicitors
Mark Dsouza, UCL
Robert Levack, TV Edwards Solicitors 
Simon Myerson QC, St Pauls Chambers 

Introduction
The law regarding Sexual Assault and Consent is covered by the Sexual Offences Act 2003. What 
differentiates a gesture of affection from sexual assault is the matter of consent. Under section 74, consent 
is defined as agreement ‘by choice to that penetration and…. [with] the freedom and capacity to make that 
choice.’ Issues surrounding sexual assault have recently come to light due to the recent accusations of 
celebrities. Our group analysed the current law specifically regarding anonymity, sentencing, rehabilitation 
and the definition of rape. We have outlined several solutions to each of these issues.

Our pre-consultation involved analysing current laws and meeting with multiple criminal practitioners to 
expand on our knowledge of the current laws and their practical application. The criminal practitioners also 
gave us an idea on the practical application of these laws. We then put together a survey where we gained 55 
responses which helped enable us to gain an understanding of the views of the general public.

A. Anonymity
This section of the report handles anonymity of claimants and defendants once an offence has been 
reported, and the anonymity of those that have been convicted and put on the sexual offenders list. This 
report aims to look at whether defendants should be granted anonymity and evaluate the advantages and 
consequences of this reform. This section also aims to look at the amount of information that is revealed 
about the convicted sexual offender or rapist on the sexual offenders list and the duration that the 
information should remain on the list.

The current law on anonymity can be found in Section 1 of the Sexual Offences Act 1992 which provides that 
complainants in sexual offences cases are entitled to lifelong anonymity in the media and should not be 
identified in a written publication available to the public or a relevant programme for reception in England and 
Wales. Section 5 makes it an offence to breach these provisions. There are however some exceptions; if the 
complainant chooses to reveal their identity, if their identity is revealed in separate criminal proceedings, the 
court lifts the restrictions on either of the following grounds, to persuade defence witnesses to come forward, 
the court is satisfied that the restriction is a “substantial and reasonable restriction” on the reporting of the 
trial and it is in the public interest to remove or relax it. There is no current law for the anonymity of defendants 
despite the Sexual Offences Act 1976 initially introducing this as it was later repealed in 1988.

The problem with the current law is the impact that no anonymity has on the defendant's life, especially if 
they are not convicted. Even without being convicted it can cause the defendant to lose their job and may not 
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allow them to work in certain fields, for example teaching. If the defendant is found not guilty they will still have 
to endure the consequences of the case.

Reform

We propose that both the defendant and complainant should be entitled to anonymity. As the results from 
our survey show, 52.7% of our consultees believe that the defendant should be granted anonymity showing 
that majority of the public also agree with this reform. This is important as it protects the defendant from the 
possible consequences of being accused, such as losing their job. It also protects them in the case of false 
accusations as they will not have to face the ramifications of being accused of sexual assault; if they have 
not been convicted they should not have to face the same repercussions that they would if they had been 
convicted.

B. Sexual Offenders Register
Once convicted or released from prison for committing a sexual offence under the Sexual Offender Act 1967, 
it is mandatory that the offender is placed on the Sexual Offender’s Register. This is a large computerised 
database maintained by law enforcement to access and monitor existing sexual offenders in the community. 
Public access to the information may vary by jurisdiction. The required time to remain on the register will 
depend on the scale of the sentence. Currently the register holds information of anyone who is cautioned, 
convicted and released from prison for a sexual offence dating back to September 1997. The details include 
the name, date of birth, home address and if applicable then the offender’s national insurance number. In 
some cases, a photo of the offender may also be included. 

Proposed Reform

We propose to modify the Sexual Offenders Register. The current base requirements for information is 
essential, however, the details are limited. We believe that the information provided should be enhanced to 
include: a description of the sexual offence committed, the date the offence was committed and conviction 
and the age of the offender at the time of the offence. This satisfies both the interest of the public and the 
defendant; it aims to provide more awareness about convicted sex offenders and severity of their offence, 
whilst acknowledging that certain offenders may have been underage or committed the offence a long time 
ago.  

C. Rehabilitation 
Rehabilitation is the action of restoring someone to health or normal life through training and therapy after 
imprisonment. Currently, under the Rehabilitation of Offenders Act (1974) there are set criteria put into 
place for the mandatory rehabilitation of sexual offenders. The time span for an offender's rehabilitation is 
a minimum period of 6 months and a maximum period of 30 months. While conducting rehabilitation, the 
offender must report to the police within 3 days of their conviction or any form of punishment they may have 
received. Once they have registered with the police, the offender must provide their personal details. Lastly, 
the police also periodically check on the offender with impromptu visits to their home. 

Despite the rehabilitation of sexual offenders to be mandatory, the means to which rehabilitation occurs are 
arguably ineffective due to their lack of concern for the reintegration of the criminal back into society and 
their re-education on the current law. We have identified three main issues in this regard.

Reintegration into society

Under the Rehabilitation of Offenders Act (1974) there are no references to the mandatory methods 
of reintegrating the individual back into society. Once their course of ‘rehabilitation’ has occurred their 
surveillance ceases to continue and they are free to live how they choose. Evidence shows the inefficiency 
of the current rehabilitation act as the level of re-offenders is not decreasing. An effective method would be 
to include criteria to allow the offender to integrate back into society, such as public work schemes within 
or outside prison which can benefit society and the community. Additionally, we also believe the offender 
should be given the opportunity to be taught skills for jobs, such as careers in construction and manual 
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labour. The reintegration of offenders to society will not only benefit the economy and community but will 
also reduce the percentage of re-offences. 

Re-education of sexual offenders 

Another issue is the lack of re-education and rehabilitation provided to sexual offenders while carrying 
out their sentence. 87.3% of our consultees believed that rehabilitation should occur during a prison 
sentence. Possible methods include lessons on their sexual offence, the law and why their behaviour was 
unacceptable in society. Tests should be provided to illustrate the level of understanding of each individual's 
comprehension of the law. Both these proposals received support from our consultees. The re-education of 
sexual offenders will also benefit society and reduce the percentage of re offenders with knowledge of their 
acts against the law.

Funding

 A possible problem we recognise could occur with our plan for rehabilitation is obtaining sufficient funding 
for it. Our solution to overcoming this problem is finding qualified volunteers rather than hiring staff. One 
suggestion is getting law students with a broad understanding of the law to come in and teach convicted 
sex offenders about the current law surrounding the crimes they have committed. Furthermore, we believe 
that insight from previous offenders may have an even bigger impact on the rehabilitation of convicted sex 
offenders due to them sharing similar experiences, and understanding of the mindset of those they would be 
teaching. 

Conclusion 

In summary, we believe that there is a serious problem with the current law surrounding rehabilitation which 
is supported by the reoffending rates of sex offenders. 30 months as a maximum time for rehabilitation 
is too short and the minimal support given to offenders on integrating them back into society makes the 
rehabilitation process somewhat ineffective. Our proposals to enhance the rehabilitation process by 
reintegrating convicted sex offenders into society, and helping them to understand the law, will set them off 
on the right process to not reoffending. We aim to shift the focus away from punishment and more towards 
rehabilitation in order to make the process as effective and beneficial as possible.

D. Sentencing
This section covers the current sentencing on the law regarding rape covered under the Sexual Offences 
Act 2003, and the sharing of sexual images and videos without consent covered in the Criminal Justice and 
Courts Act 2015. It has been debated as to whether the current sentence on the rape of a child should be 
increased, and the same issue has been raised in regard to the sharing of sexual images and videos without 
consent. We aim to highlight the current criticism on the current law and sentencing guidelines as well as the 
reforms that could be implemented.

Rape of a child under the age of 13: Current sentence 6-19 years

The problem arises in the fact that a menial sentence of 
3 years can be served for a crime as serious this, with the 
other 3 years served on parole.                              

When responding to our survey many did not understand 
that most sentences are halved and the rest is served on 
parole, meaning the 7.3% whom responded with 4 years 
or less would have said 8, with 4 years being the minimum 
time they serve and similarly, 30.9% would have said 10-14 
with 5-7 years being the minimum time they serve, with 
the potential of being increased by aggravating factors.

What should the minimum sentence  
(including parole) be for rape?
 

55 responses

26+7+31+22+1425.5%

7.3%

30.9%

21.8%

14.5%
 ≤ 4 years
5 - 7 years
8 - 11 years
12 - 19 years
> 20 years
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The current sentence is unsatisfactory because a sex offender serving 3 years with parole for this crime 
would be released with a high chance of re-offending. This does not epitomise the aim of sentencing as 
protection of the public is paramount.

The minimum sentence could be increased to 14 years, the minimum time served in custody being 7 years. 
This is efficient in achieving the aims of tough sentencing for serious crimes, allowing the defendant more 
time to be rehabilitated so they can be integrated into society less likely to reoffend because the implications 
of doing so are a high sentence. It also acts as more of a deterrent to committing the crime overall.

Assault of a child under the age of 13 by penetration: Offence range 2 – 19 years

The offence range is not corresponding to the offence. A person is guilty of this offence if the defendant 
penetrates another person with any part of his body or an object, it is sexual, the victim does not consent and 
the defendant has reasonable belief that this is so.

The problem we identified with this is that it is covered as assault which lowers the minimum sentence 
while it has a similar or the same effect on the victim as rape, resulting in the seriousness of the offence not 
correlating with the two-year sentence. In addition to this, the defendant could possibly be serving 1 year 
with a year of parole. Although the sentence could be increased by the effect on the victim, this sentencing 
guideline does not ensure equivalent justice and punishment for the crime committed. 

Furthermore, the definition of ‘reasonable belief’ is unclear and subjective. This means the law becomes 
inconsistent as what one jury may infer to be reasonable belief, may not be considered to be so by another.

We recommend that the sentence be increase to 8-10 years, meaning it would not overlap with the sentences 
of more serious offences under rape, while still considering and not belittling the seriousness of the offence. 
To address the second issue regarding the unclear nature of what ‘reasonable belief’ is, an objective test 
should be introduced and used universally amongst those being tried for rape to determine whether the 
defendant had reasonable belief.

Disclosure of a private sexual photo or film without consent - Maximum sentence (crown court): 2 years; 
Maximum sentence (magistrates court): 12 months

Technological advancements mean images and videos can be spread on the internet within seconds resulting 
in severe repercussions: much more severe for the victim than the two-year sentence is for the offender. 
The content shared is not retrievable, resulting in lifelong effects such as inability to become employed, 
mental illness, self harm as well as lasting torment and humiliation. The problem is of a large scale within the 
UK, with 77,387 incidents reported in 2015. This shows that the short maximum sentence is not an effective 
deterrent to committing the crime. There are also no sentencing guidelines in regard to the offence.  There 
was overwhelming consensus amongst our consultees that the maximum sentence is not high enough, with 
65.5% of people agreeing the sentence is too low. This shows public opinion also supports the argument that 
tougher sentences need to be implemented.

Our proposed reform is to make the minimum sentence a year, the maximum sentence being 7 years, 
to reflect the seriousness of the crime and act as a clear deterrent to potential offenders. This in theory 
will decrease the overwhelming reports of the crime made in 2015, as less people are likely to commit an 
offence with such serious consequences. Also, sentencing guidelines should be formed, with more serious 
implications on the victim calling for higher sentences, these being explicitly defined under categories of 
seriousness. This will ensure efficiency and proportionality when sentencing offenders based on the impact 
their actions have.

Conclusion

Rape is a heinous crime and current sentencing does not reflect this. It needs to be revisited so people 
convicted for the crime stand as a clear deterrent to committing it. Therefore, minimum sentences need to 
be increased and perpetrators treated more severely so that people are not only serving a minimum of two 
years, being released after a year and spending a year on parole for them just to re-offend again. They should 
spend a minimum for all crimes at least 8-12 years so that they able to seek the best rehabilitation, so that 



when they come out on parole they will be less likely to reoffend and be able to reintegrate themselves back 
into society. Similarly, ‘revenge porn’ should be treated more seriously.

E. Definition of rape
This section of the report involved the reformation of the definition of rape. It is to include more than just 
penile penetration, so will encompass women as perpetrators of rape as well as men. This section will also 
look at possible prosecution of any penetrative acts that are not consented to against a person using an 
object, and what consequence that could result in a person having to face.

Under the current law to be convicted of rape it is necessary to have three parts-

1. A’s Penile penetration of B’s Vagina, Anus or Mouth;
2. which B does not consent to; and
3. A does not reasonably believe that B consents.

A different offence, engaging in sexual activity without consent, occurs when:

1. A causes B to engage in any sexual activity, without the consent of B and where A does not reasonably 
believe that B consents.

2. A penetrates the vagina of B, anus or mouth of B without consent, with a penis or another object/body 
part.

This would also include a woman who compels a man to penetrate her.

Problems with the Current Law

The current law is not equal as women are not included in the definition of rape. Rather, when a woman ‘rapes’ 
a man, it is seen as sexual assault. Further, it is considered rape when both parties are intoxicated and they 
consent to sex at the time, as women can then decide that they were not in the right state of mind to consent 
retrospectively. Accusations by men are not taken as seriously as they should. 

As regards the prosecution process, it is difficult to prove that A reasonably believed that B was consenting 
because it is subjective. Therefore, it may not lead to consistent results in cases and so reasonable belief 
should be replaced by another mechanism. There are many different offences given for similar acts which 
can create further confusion. It is also unfair that certain offences are not viewed as seriously as others, such 
as digital penetration, which may cause as much damage as rape.  

Reform

Our proposition for the new definition of rape reads as follows;

A person (A) commits an offence if-

a. 
i. He intentionally penetrates the vagina, anus or mouth of another person (B) with his penis
ii. She or he intentionally penetrates the vagina or anus of another person (B) with their fingers  
  or an object
iii. She or he intentionally forces another person (B) to penetrate them with B’s penis  

b. B does not consent to the penetration, and   
c. A does not reasonably believe that B consents.

This proposed definition would encapsulate all three current offences of rape, assault by penetration and 
causing a person to engage in sexual activity without consent. This allows for what are essentially the same 
acts to be classed under the same heading of rape.

We have also included the use of digital penetration or penetration with an object in our proposal. 85.2% of 
our consultees agreed with this recommendation. This is an important reform, as penetration with an object 
or any part of the body, excluding the penis, is only classified as assault by penetration, which for the victim 
could have a greater or equal psychological impact as that of rape as it is currently understood in the law. 



Consent has a very powerful and strong significance towards sexual acts; however, it is only considered that 
penile penetration is an act of rape. Furthermore, the effect of any penetration including objects should be 
taken into consideration and dealt with as equally as penile penetration.

This reform would include women to be guilty of rape. This is an advantageous result of our proposal, as 
it would introduce equality and gender-neutrality into the definition of rape and allow for women to be 
considered as perpetrators of the act. Support for this change is reflected by our questionnaire, with 98.2% of 
respondents agreeing. 

We have also kept the original definition’s three subsections; penetration by the penis, consent (or lack 
of) and the absence of a reasonable belief in consent. The distinction that we have made in our proposal 
between the penetration of the “vagina, anus or mouth” with the penis, and the lack of the penetration of the 
mouth in subsection (a)(ii) is paramount to the functionality of our proposal. It would be illogical to convict 
a person of rape for putting their fingers into another’s mouth, even if there is a sexual undertone present to 
the act. The term “penis” would include the use of a reconstructed penis, as is currently enforced under the 
current law.
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